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Machinists Local 1327, International Association of
Machinists and Aerospace Workers, AFL-CIO,
District Lodge 115 (Dalmo Victor) and Viola
Lapinski, and Hilda Hall and Polmyra
Gomes.Cases 20-CB-3488, 20-CB-3491, and
20-CB-3629

September 10, 1982

SUPPLEMENTAL DECISION AND
ORDER

On August 29, 1977, the Board issued a Decision
and Order in this proceeding' in which it found
that a constitutional provision adopted by Re-
spondent, Machinists Local 1327, International As-
sociation of Machinists and Aerospace Workers,
AFL-CIO, District Lodge 115, did not constitute a
restriction on a member's right to resign from Re-
spondent but rather constituted an unlawful at-
tempt by Respondent to restrict the post-resigna-
tion conduct of former members. 2 Accordingly,
the Board concluded that Respondent had violated
Section 8(b)(1)(A) of the Act by imposing fines on
the Charging Parties, Viola Lapinski, Hilda Hall,
and Polmyra Gomes, for resigning their member-
ship in Respondent and returning to work during
the course of a strike. It then ordered Respondent
to rescind the fines levied against Lapinski, Hall,
and Gomes and to refund to them, with interest,
any moneys they may have paid as a result of the
unlawfully imposed fines. Thereafter, Respondent
filed a petition for review of the Board's Decision
and Order with the United States Court of Appeals
for the Ninth Circuit and the Board filed a cross-
petition for enforcement of its Order.

On October 10, 1979, the court issued its opinion
in this case3 denying enforcement of the Board's
Order on the ground that Respondent's constitu-
tional provision was, contrary to the Board's find-
ing, a restriction on a member's right to resign and
not an unlawful attempt to restrict a former mem-
ber's post-resignation conduct. However, noting
that the Board had not had the opportunity to de-
termine whether the provision, as construed by the
court, was valid, the case was remanded by the

1 231 NLRB 719.
2 The constitutional provision provided as follows:

Improper Conduct of a Member . . . Accepting employment in any
capacity in an establishment where a strike or lockout exists as rec-
ognized under this Constitution, without permission. Resignation
shall not relieve a member of his obligation to refrain from accepting
employment at the establishment for the duration of the strike or
lockout within 14 days preceding its commencement. Where obser-
vance of a primary picket line is required, resignation shall not re-
lieve a member of his obligation to observe the primary picket line
for its duration if the resignation occurs during the period that the
picket line is maintained or within 14 days preceding its establish-
ment.

3 608 F.2d 1219.
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court to the Board for further proceedings consist-
ent with its opinion. 4

On December 12, 1979, the Board, having deter-
mined that this and another case, 5 involving the
right of a labor organization to impose restrictions
on a member's right to resign, presented issues of
importance in the administration of the National
Labor Relations Act, as amended, scheduled oral
argument for January 16, 1980. Thereafter, on Jan-
uary 16, 1980, Respondent, the General Counsel,
the Charging Parties, and the American Federation
of Labor and Congress of Industrial Organizations 6

presented their oral argument before the Board.
The Board, having duly considered the entire

record in this case and the oral arguments present-
ed to it, finds as follows:

Pursuant to the court's remand, we are here
asked to decide whether a union can, pursuant to
an internal rule prohibiting resignations during a
strike or within 14 days preceding its commence-
ment, lawfully impose a fine on members who ten-
dered resignations and returned to work during the
course of a strike in apparent violation of the union
rule prohibiting such resignations. Respondent as-
serts that, under the proviso to Section 8(b)(1)(A)
of the Act, 7 its constitutional provision is valid and
enforceable and that, consequently, the fines im-
posed thereunder are lawful. The Charging Parties,
on the other hand, contend that the restriction in
question unreasonably interferes with their Section
7 rights and that the attempt to impose and collect
fines under such a provision violates Section
8(b)(1)(A) of the Act. We agree with the Charging
Parties' contention.

Initially, we note that in N.L.R.B. v. Allis-
Chalmers Manufacturing Co., 388 U.S. 175 (1967),
the Supreme Court held that a union may, without
violating the Act, impose fines on persons who,
while retaining full membership rights in the union,

' We have accepted the remand from the court of appeals for the pur-
pose of determining the validity of art. L., sec. 111, as a restriction on
resignation. We accept the court's determination that this provision is a
restriction on resignation only as the law of the case. We otherwise
adhere to our earlier determination that this clause constitutes a restric-
tion on post-resignation conduct.

5 Pattern Makers' League of North America. AFL--CIO0 and its Rockford
and Beloit Associations (Rockford-Beloit Pattern Jaobbers Association), Case
33-CB-1 132.

s The American Federation of Labor and Congress of Industrial Orga-
nizations appeared as amicus curiae and argued orally on behalf of the
Respondent's position.

7 Sec. 8(bXIX)(A) of the Act provides that it "shall be an unfair labor
practice for a labor organization or its agents-(l) to restrain or coerce
(A) employees in the exercise of the rights guaranteed in section 7: Pro-
vided, that This paragraph shall not impair the right of a labor organiza-
tion to prescribe its own rules with respect to the acquisition or retention
of membership therein . . ."

Sec. 7 of the Act guarantees to employees the right to organize and to
engage in "other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection," and also the right to refrain
from such activities.
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cross an authorized picket line and return to work
during a strike in contravention of a union rule
proscribing such conduct. The Supreme Court
found that the right to impose such fines was inci-
dental to the contractual relationship between the
union and its members. 8 Once the member lawfully
resigns, however, the union's control over that
former member ceases and any attempt to impose
and collect a fine from that former member for en-
gaging in conduct prohibited by a union rule vio-
lates Section 8(b)(l)(A) of the Act.9 In both Gran-
ite State and Booster Lodge, supra, the Supreme
Court found that the union's constitution and
bylaws contained no provision restricting a mem-
ber's right to resign and that, consequently, union
attempts to fine former members for crossing an
authorized picket line violate Section 8(b)(l)(A) of
the Act. Because of the absence of any articulated
restriction on a member's right to resign, the Su-
preme Court in Granite State and Booster Lodge ex-
pressly left open the question, now before us, of
the extent to which a "contractual restriction on a
member's right to resign may be limited by the
Act." ' o

Addressing this question requires us to balance
two fundamental principles upon which our labor
laws rest, principles that inherently conflict. The
first is the right of an employee to refrain from col-
lective activity, a right specifically codified in Sec-
tion 7 of the Act. The second is the legitimate in-
terest of a certified representative in protecting em-
ployees it represents who have joined together in
collective economic activity. Reasonable rules gov-
erning the acquisition or retention of membership
in the union, or resignation therefrom, are neces-
sary to protect that interest. These concerns are
fundamental to the overall scheme of the Act and
are recognized in the proviso to Section 8(b)(l)(A).

Guided by the Supreme Court's interpretations
in this area, we find that neither of these interests is
absolute. Thus, a union may impose reasonable
time restrictions on the right of members to resign
from the union, to facilitate the orderly manage-
ment of its affairs, including times when a strike
may be imminent or is underway. But, in our judg-
ment, the restrictions imposed by Respondent here
are unreasonable in that they fail to protect suffi-
ciently the interest of individual employees and are,
therefore, impermissible, and we so find.

8 In Allis-Chalmers. supra, the Supreme Coun did not rely on the pro-
viso to Sec. 8(b)(1)(A) but focused its attention instead on the legislative
history of the phrase "restrain or coerce" in that section of the Act

9 N.LR.B. v. Granite Stale Joint Board. Textile Workers Union of Amer-
ica, Local 1029, AFL-CIO [International Paper Box Machine Co.], 409
U.S. 213 (1972): Booster Lodge No. 405, International Association of Ma-
chinists and Aerospace Workers, AFL-CIO [Boeing Co.] v. ,L.R.B., 412
U.S. 84 (1973).

'° 412 U S. at 88; 409 U.S. at 217.

A union's responsible and operational effective-
ness is a key component of national labor policy
and enables it to better represent the majority of its
members in the collective-bargaining process. A
union's most powerful economic w eapon-the
strike, approved by a majority of its members-is a
right embedded in the Act. For a union to deter-
mine effectively whether to exercise its right to
strike against an employer, it must be able to know
with some degree of certainty whether solidarity
among its members will be maintained. Indeed, the
Supreme Court in Allis-Chalmers, supra, recognized
that a union's interest in solidarity constitutes a fun-
damental part of our Federal labor policy. The
Court there noted that:

Integral to this federal labor policy has been
the power in the chosen union to protect
against erosion of its status under that policy
through reasonable discipline of members who
violate rules and regulations governing mem-
bership. That power is particularly vital when
the members engage in strikes.'

A literal reading of Section 7 might appear to
permit a union member employee to pick and
choose among the union actions he wishes to sup-
port without fear of union-imposed sanctions for
refusing to participate in collective activities of
which he does not approve. It is already settled,
however, that Section 7 is not nearly that sweep-
ing. The Supreme Court's endorsement of the
proposition in Allis-Chalmers, that a union may dis-
cipline members for crossing a picket line, lays to
rest any claim to an absolute right to refrain from
union activity, and supports our finding that certain
limited restrictions may be imposed on the right to
resign from a union.

It is therefore apparent that a union's need to re-
flect the continuing will of a majority of its mem-
bers, especially during a strike, reflects not only a
legitimate union interest but also implements a
right inherent in the statutory scheme of our labor
laws. This does not mean, however, that any rule
which furthers this legitimate union interest can be
deemed to be valid and enforceable.

Although, as Respondent correctly points out,
the proviso to Section 8(b)(1)(A) of the Act leaves
it free to enact rules pertaining to the acquisition
and retention of membership, the Supreme Court
has found that "if the rule invades or frustrates an
overriding policy of the labor laws the rule may
not be enforced, even by fine or expulsion, without
violating Section 8(b)(1)."' 2 That overriding inter-

' 388 U.S 175, 181.
'aScofield, et al v. N.LR B. 394 U.S. 423. 429 (1969)
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est is the right of an individual employee, once
having joined a union, to resign from membership,
which may therefore be subject only to a reason-
able time limitation.

Respondent's rule prohibiting resignations during
the entire course of a strike or within 14 days pre-
ceding its commencement does indeed constitute an
intrusion into an employee's Section 7 right to
resign. Consequently, we must determine if that
rule is a reasonable restriction or whether it imper-
missibly contravenes other matters of concern
under the national labor policy.13

As noted, Section 7 of the Act specifically grants
employees the right to refrain from concerted ac-
tivities. This right to refrain, as the Ninth Circuit
correctly points out, encompasses the right of a
member to resign from a union having once
joined.1 4 Further, this right to resign is not forever
and irrevocably lost merely because an employee
chooses to become a union member. 5 On the
other hand, the right to resign is not a right to in-
stantaneously abandon the union and the fellow
members who have determined to exercise collec-
tively their protected right to strike. A union faced
with resignations during a strike maintains a con-
tinuing obligation to represent all employees in the
unit, and to protect the interests of those employ-
ees who maintain their membership in the union
and continue to honor the strike. Thus, important
statutory and policy considerations compel us to
balance the right to resign against the legitimate in-
terest of the union, and the majority of its member-
ship which supports the strike, in maintaining its ef-
fectiveness. We cannot, as the Charging Parties
would have us do, read Section 7 in isolation from
the rest of the Act.

:1 In Member Fanning's view the issue in these cases is the right of an
employee to exercise his Sec. 7 right to refrain from collective activity
by working during a strike. Union coercion of an employee in the exer-
cise of that right is, prima jacie, a violation of Sec. 8(bXIXA). However,
an employee who has joined a labor organization, enjoys full membership
in that organization, and has agreed not to engage in strikebreaking, may
be disciplined by internal union sanctions for violation of that undertak-
ing. N.L.R.B. v. Allis-Chalmers Manufacturing Co., 388 U.S. 175. Once
the employee lawfully resigns from the union, the union's power over
him ends. NL.R.B. v. Granite State Joint Board, 409 U.S. 213. The sig-
nificance of membership in this context is simply as a defense to what
otherwise would be a plain unfair labor practice: coercion or restraint of
an employee in the exercise of a Sec. 7 right to work during a strike. The
question is not the legality of restrictions on resignation, but rather
whether or not the restrictions are effective in this context. Thus, in
Member Fanning's view, i: is the right to refrain from collective activity
by working despite a strike-not the "right" to resign-which must be
balanced against the right of the labor organization and the striking em-
ployees to wage an effective strike.

14 608 F.2d 1219, 1221. See also N.L.R.B. v. Martin A. Gleason, Inc.,
534 F.2d 466, 476 (2d Cir. 1976) Member Fanning does not here endorse
the view that there is an independent Sec. 7 right to resign from a labor
organization: Divorced from the employment relation, membership is an
internal union matter.

ib See Local 1384, United Automobile. Aerospace, Agricultural Imple-
ment Workers. U4c X (Fx-Cell-O Corporation), 227 NLRB 1045, 1050
(1977).

In view of the balancing of interests required, we
turn to the question of whether a union rule may
permissibly differentiate between strike and non-
strike periods. The Supreme Court, in Scofield,
supra, stated that union members must be free to
leave a union to escape membership conditions that
they consider onerous.16 We find nothing in that
decision or, indeed, in any of the subsequent Su-
preme Court decisions concerning this issue, to
suggest that a member's right to leave the union
and escape the rule could be limited to periods
when a strike is not in progress. Rather, quite the
converse appears true. In Granite State, the Su-
preme Court recognized that there may be circum-
stances under which a member might feel com-
pelled to resign during a strike:

Events occurring after the calling of a strike
may have unsettling effects, leading a member
who voted to strike to change his mind. The
likely duration of the strike may increase the
specter of hardship to his family; the ease with
which the employer replaces the strikers may
make the strike seem less provident. 7

The Court, noting that there were no restraints on
a member's right to resign in that case, went on to
state that "the vitality of Section 7 requires that the
member be free to refrain in November from the
actions he endorsed in May and that his Section 7
rights are not lost by a union's plea for solidarity
or by its pressures for conformity and submission
to its regime."'s

Clearly then, the Supreme Court's remarks in
Granite State, read in conjunction with the Scofield
requirement that union members must be free to
leave the union and escape the rule, lead inescap-
ably to the conclusion that a member's right to
resign from a union applies both to strike and non-
strike situations.' 9 We hold today that a union rule
which limits the right of a union member to resign
only to nonstrike periods constitutes an unreason-
able restriction on a member's Section 7 right to
resign.

In sum, the balancing of competing interests ex-
pressed in the Act has led us to find that the right
of union members to resign is not absolute. A
union may place some reasonable limitation on the
right to resign so long as such rules are applicable

'I See Local Lodge Vo. 1994. International Association of Machinists and
Aerospace Workers, AFL-CIO (O.K. lool Company, Inc.), 215 NLRB 651,
653 (1974).

i7 409 U.S. 213, 217.
is Id. at 217-218.
"I Indeed, the Board in Lx-Cell-O. supra. found unenforceable a union

rule that, inter alia, accorded no weight to the competing considerations
which might have necessitated the resignation of members dunng a
strike.
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during both strike and nonstrike periods. In assess-
ing the reasonableness of such rules, we recognize
that in a strike context a union may need to reas-
sess its bargaining strategy, to adjust its conduct at
the bargaining table, and to consider whether to
commence, or to continue, a strike in the face of
one or more resignations based on members' un-
willingness to support the strike. Moreover, there
may also be administrative matters associated with
the termination of membership which the union is
entitled to a reasonable period to complete.

Accordingly, in order to vindicate its vital inter-
est in assessing its strength throughout the course
of a strike, and to protect those employees who
have committed themselves to exercise their right
to strike, we find that a union is entitled to reason-
able notice of the effective date of resignations
which occur immediately before or during a strike.

We realize that what may constitute a reasonable
period for protecting such institutional interests
under one set of circumstances may be unreason-
able under another. Nonetheless, we find it salutary
to set forth a general rule for the behavior of par-
ties in this area. Having carefully considered the
competing interests involved, we find that a rule
which restricts a union member's right to resign for
a period not to exceed 30 days after the tender of
such a resignation reflects a reasonable accommo-
dation between the right of union members to
resign from the union and return to work, and the
union's responsibility to protect the interests of em-
ployees who maintain their membership, as well as
its need to dispose of administrative matters arising
from such resignations.2 0 Such a rule gives clear
guidance to employees and unions alike concerning
their respective responsibilities and further adds
stability to the field of labor relations. 2 '

As stated above, the Ninth Circuit found that the
constitutional provision in question here constitutes
a restriction on resignations.22 We conclude that
Respondent's constitutional provision as a restric-
tion on resignations is unenforceable. Thus, Re-
spondent's rule permits union members to resign

20 Obviously, where the member has not been apprised of the exist-
ence of such a rule prior to tendering his resignation, then the member's
resignation becomes effective immediately rather than upon the expira-
tion of the 30-day period following such tender of resignation. See Gener-
al Teamsters Local 439, International Brotherhood of Teamsters. Chauffeurs
Warehousemen & Helpers of America (Loomis Courier Service, Inc.), 237
NLRB 220. 223 (1978); Ex-Cell-O Corporation, 227 NLRB at 1048. Fur-
ther, where the members have been apprised of the existence of such a
rule, the running of the 30-day period before the resignation becomes ef-
fective must be triggered solely by the member's notice to the union, and
not contingent on any other obligations,

21 We realize, however, that under extraordinary circumstances, a
union may need more than the 30 days found reasonable herein to dis-
pose of the administrative matters arising from the resignations, In those
cases, the Board will determine whether or not circumstances exist war-
ranting a longer period of time

22 We adopt this finding as law of the case only. See fn. 4, supra.

only if the resignations are submitted no later than
14 days preceding the commencement of a strike.
However, if a member chose not to exercise his
right to resign or, for whatever reason, failed to do
so prior to the 14-day period preceding the strike,
the member was locked into the strike and prohib-
ited from resigning until the strike ended. Such a
rule is clearly contrary to our finding here and
cannot be enforced. Consequently, Respondent's at-
tempt to impose and to enforce fines on the Charg-
ing Parties pursuant to such a rule violates Section
8(b)(l)(A) of the Act. Accordingly, the Respond-
ent shall be ordered to comply with the Board's
Order as set forth in the underlying Decision
herein.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the Respondent,
Machinists Local 1327, International Association of
Machinists and and Aerospace Workers, AFL-
CIO, District Lodge 115, Burlingame, California,
its officers, agents, and representatives, shall take
the action set forth in the Board's Order at 231
NLRB 719, dated August 29, 1977.

CHAIRMAN VAN DE WATER and MEMBER
HUNTER, concurring:

We agree with our colleagues in the majority
that Respondent violated Section 8(b)(l)(A) by its
imposition of fines against employees who resigned
their union membership and returned to work
during the strike. We also agree that Respondent's
constitutional provision is an unreasonable restric-
tion on the members' right to resign from the
Union. Unlike our colleagues, however, we would
not find reasonable a 30-day limitation on the effec-
tive date of an employee's resignation from a
union.'2 As set forth below, we believe the 30-day
rule promulgated by the majority is an arbitrary
exercise of this Board's authority that is premised
upon faulty analysis and rationale. The few argu-
ments presented in support of the rule, in our view,
are contrary to fundamental principles embodied in
our Act, inconsistent with the teachings of relevant
Supreme Court decisions, and represent a transpar-
ent effort to achieve a legislative result rather than
a reasoned legal conclusion. Contrary to our col-

2S Although our response to the majority is cast in terms of the major-
ity's 30-day rule, we note with dismay that the "rule" is not so precisely
contained. Thus, at fn. 21 of its Decision, the majority states that "ex-
traordinary circumstances" may justify a restriction of longer than 30
days. Accordingly, despite the expressed desire for a "salutary" rule that
provides "clear guidance," the majority has constructed a loophole tailor-
made for enterprising litigators that will insure continued litigation and
uncertainty in this area
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leagues, we would find any restriction imposed
upon a union member's right to resign to be unrea-
sonable and, therefore, we would find the imposi-
tion of any fines or other discipline premised upon
such restrictions to be violative of Section
8(b)(l )(A).

The starting point for meaningful analysis of the
issue presented here is the quartet of cases 2 4 decid-
ed by the Supreme Court that examine the union's
authority to enforce its rules against member and
nonmember employees within the confines of Sec-
tion 8(b)(1) and related provisions of the Act. A
rather simple framework can be constructed from
these holdings: (1) If an employee is not a full
union member, the union may not enforce its rules
against that employee; (2) if an employee is a full
union member the union can, within specified
limits, enforce its reasonable rules against the em-
ployee-member; and (3) if an employee resigns
from the union, the union loses its authority to en-
force its rules against the employee. Simply stated,
the question presented here is whether a union can
lawfully enforce a rule that restricts an employee's
ability to place himself into the third category. In
other words, can a union rule be used to compel an
employee to remain subject to union discipline for
30 days beyond the employee's expressed desire to
sever ties with the union? 25

In resolving the issue before us, we believe the
majority has failed to look beyond the Court's spe-
cific holdings and examine the principles and con-
cepts which led to the particular results. For the
Court's decisions contain findings and determina-
tions that are clearly applicable to the issue before
us. Indeed, the Court has established a specific test,
largely ignored by the majority, by which the law-
fulness of a union's enforcement of its rules against
members and nonmembers is to be tested. We be-
lieve that a proper application of these principles
and the specific test prescribed by the Court effec-
tively preclude this Board from sanctioning a rule
that restricts the right of resignation.

In Allis-Chalmers, the Court held that a union
could discipline its full members for returning to
work during a strike. In the simplest terms the
Court ruled that a union's reasonable enforcement

24 N.L.R. B. v. Allis-Chalmers Manufacturing Co., 388 U.S. 175 (1967);
Scofield, et a! v N.L.R.B.. 394 U.S. 423 (1969); N.L.R.B. v. Granite State
Joint Board. Textile Workers Union of America. Local 1029, AFL-CIO [In-
ternational Paper Box Machine Co.l. 409 U.S. 213 (1972): Booster Lodge
No. 40J. International Association of Machinists and Aerospace Workers,
AFL-CIO [Boeing Co.] v. .V.L.R.B., 412 U.S. 84 (1973).

25 Concededly, the Court has not specifically passed upon the precise
issue of whether a union may restrict its members' right to resign. This
does not, however, give rise to what appears to be a tacit assumption by
the majority, i.e.. that the Board has free rein to fashion a rule that satis-
fies some personal sense of equity and balance. Although the actual hold-
ings of the Court may not bind us here, the principles established in
reaching those holdings cannot be ignored.

of a legitimate rule against its full members does
not constitute restraint and coercion within the
meaning of Section 8(b)(1).26 In so ruling, the
Court articulated a bright line distinction between
"internal" and "external" union actions with the
former being insulated from the proscriptions of
Section 8(b)(1). The Court defined internal actions
as those applying to full union members pursuant
to a nonarbitrary rule aimed at achieving a legiti-
mate union objective.2 7 External actions, i.e., those
proscribed by Section 8(b)(1), were defined as
those aimed at interfering with an employee's em-
ployment status2 8 or at interfering with the rights
of nonmembers or employees outside the bargain-
ing unit.29 Having established this distinction, the
Court found that the union's enforcement of its
rules prohibiting the return to work during a strike
against its full members was an internal matter and,
therefore, insulated from the proscriptions of Sec-
tion 8(b)(l).

Significantly, for our purposes here, the Court's
establishment of a dichotomy between "internal"
and "external" matters by which it sanctioned
union restrictions on employee-members returning
to work during a strike was not predicated upon
any "balancing" of conflicting rights between
unions and employees. Nor was the decision predi-
cated upon a construction of Section 8(b)(l)(A)'s
proviso which allows a union to establish rules for
the acquisition or retention of membership. Instead,
the Court's ruling was premised upon a detailed
review of the Act's legislative history and an anal-
ysis of the Act's interrelated provisions. Accord-
ingly, the decisive importance of whether a union
action is internal or external in nature in determin-
ing whether enforcement of a union rule violates
Section 8(b)(1)(A) is a concept embedded in the
very fabric of our Act.

The concepts established in Allis-Chalmers were
reiterated and expanded in Scofield where the
Court again sanctioned the enforcement of what
was determined to be a legitimate union rule on the

26 In its characterization of the Court's holding, we fear the majority
has confused the Court's ruling with its own desire to reach a particular
result. Thus, the majority states, "The Supreme Court's endorsement of
the proposition in Allis-Chalmers, that a union may discipline members
for crossing a picket line, lays to rest any claim to an absolute right to
refrain from union activity, and supports our finding that certain limited
restrictions may be imposed on the right to resign from a union." In reali-
ty, as noted above, the Court held only that such union discipline of its
full members is not restraint and coercion within the meaning of Sec.
8(b)(1). While this holding may well mean that a full union member does
not have an absolute right to refrain, without penalty, from concerted or
other union activities, it simply does not necessarily follow that non-
members do not enjoy an absolute right to refrain or that once a member
acts to sever ties with the union that his Sec. 7 rights are any less abso-
lute than if he never had joined the union.

27 388 U.S. at 195.
28 Ibid.

2 Id. at fn. 25 and accompanying text.
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basis that it was an internal union matter.3 0 In so
doing, the Court reiterated that a union's authority
to discipline employee-members is limited to ac-
tions that are purely internal in nature. 3 1 In addi-
tion, the Court, for the first time, precisely articu-
lated the test to be utilized in evaluating the lawful-
ness of attempts to enforce union rules. Thus, the
Court held that:

§ 8(b)(1) leaves a union free to enforce a prop-
erly adopted rule which reflects a legitimate
union interest, impairs no policy Congress has
embedded in the labor laws, and is reasonably
enforced against union members who are free
to leave the union and escape the rule.3 2

In Granite State,3 3 the Court confronted a situa-
tion where the union sought to enforce its legiti-
mate rule against returning to work during a strike
in an external manner, i.e., against nonmembers.
Applying the Scofield test, the Court found that
such efforts violated Section 8(b)(1)(A). Because, in
our view, the Court's decision in Granite State ef-
fectively undermines the purported bases for estab-
lishing a 30-day limit on resignations, we feel it is
necessary to give that decision more than the cur-
sory treatment provided by the majority.

In Granite State, the union membership, several
days before the existing collective-bargaining
agreement expired, authorized a strike if agreement
on a new contract was not reached by a specific
date. No agreement was reached and a strike com-
menced. A few days into the strike the employees
met and unanimously adopted a resolution which
provided that a member who "aided or abetted the
Company during the strike" would be subject to a
fine of up to $2,000. Six weeks into the strike, two
members resigned their union membership and re-
turned to work. Beginning 6 months later, 29 mem-
bers resigned and returned to work. The union im-
posed fines against all 31 employees.

The Board held that the fines against all 31 em-
ployees violated Section 8(b)(1)(A). 3 4 The Court
of Appeals for the First Circuit, however, denied
enforcement of the Board's Order.3 5 The First Cir-
cuit reasoned that, because the employees had mu-
tually relied upon each other's commitment to
strike, all employees were bound to honor the
strike under a "mutual subscription" theory. The
court also advanced the theory that a union's inter-
est in strike solidarity could be reconciled with

so The union rule at issue imposed production ceilings and provided
that union members who exceeded these ceilings would be subject to
fines.

i3 394 U.S. at 435-436.

s2 Id. U.S. at 430.
as 409 U.S. 213 (1972).
a4 187 NLRB 636 (1970).
35 446 F 2d 369 (Ist Cir 1971).

Section 7's right to refrain by treating an employ-
ee's agreement to join a strike and impose sanctions
for strikebreaking as a waiver of his or her Section
7 right. Responding to the Scofield test, the First
Circuit explained that it did not read Scofied as re-
quiring that a union member be "free to leave the
union and escape the rule" at any time and under
all circumstances. Nor did the court find a deleteri-
ous impact on Federal labor policy, since the court
concluded that the employee-members had waived
their Section 7 rights.

In an eight-to-one decision,3 6 the Supreme Court
reversed the First Circuit and found that the fines
imposed violated Section 8(bX1)(A). In its decision,
the Court began by reiterating the Scofield test and
by again emphasizing the distinction between a
union's internal and external actions. As for the
latter concept, the Court stated:

The Scofield case indicates that the power of
the union over the member is certainly no
greater than the union-member contract.
Where a member lawfully resigns from a
union and thereafter engages in conduct which
the union rule proscribes, the union commits
an unfair labor practice when it seeks enforce-
ment of fines for that conduct. That is to say,
when there is a lawful dissolution of a union-
member relation, the union has no more con-
trol over the former member than it has over
the man in the street.3 7

The Court then addressed the First Circuit's con-
tention that the employees had waived their Sec-
tion 7 rights by the strike vote and the authoriza-
tion of fines for strikebreaking, stating: "We give
that factor little weight."3 8 In this regard, and also
in response to the lower court's reliance upon the
union's interest in strike solidarity, the Court
stated:

Events occurring after the calling of a strike
may have unsettling effects, leading a member
who voted to strike to change his mind. The
likely duration of the strike may increase the
specter of hardship to his family; the ease with
which the employer replaces the strikers may
make the strike seem less provident.... [W]e
conclude that the vitality of § 7 requires that
the member be free to refrain in November
from the actions he endorsed in May and that
his § 7 rights are not lost by a union's plea for

$6 Chief Justice Burger rendered a concurring opinion which pro-
vided, inter alia, that "where the individual employee has freely chosen
to exercise his legal right to abandon the privileges of union membership,
it is not for us to impose the obligations of continued membership." 409
U.S. at 218 (Chief Justice Burger, concurring.)

a7 409 U.S. at 217.

as Id.

-
- -
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solidarity or by its pressures for conformity and
submission to its regime. [409 U.S. at 217-218.
Emphasis supplied.]39

Finally, in Booster Lodge,4 0 a unanimous Court4 '
found that the union violated the Act by fining em-
ployees who returned to work after resigning their
membership. In large part, the Court simply ap-
plied its past decisions in this area. Of significance,
however, is the Court's disposal of the union's
claim that its rule had been consistently interpreted
to bind an employee to a strike notwithstanding his
resignation. After noting that no such interpreta-
tion had been found by the Board and the court of
appeals, the Court stated:

But we are no more disposed to find an im-
plied post-resignation commitment from the
strikebreaking proscription in the Union's con-
stitution here than we were to find it from the
employees' participation in the strike vote and
ratification of penalties in [Granite State]. [412
U.S. at 89.]

From the foregoing, it is plain that there are cer-
tain fundamental principles that must be applied in
evaluating a union rule restricting an employee-
member's right to resign for a 30-day (or any
other) time period. First, the rule must be nonarbi-
trary and aimed at advancing a legitimate union in-
terest. Second, there is inherent in the very fabric
of our Act a bright line distinction between inter-
nal and external union actions. So long as the union
action in wholly internal in nature, it may be
lawful. When its reach becomes external, it runs
afoul of Section 8(b)(1)(A). Third, a union rule can
survive scrutiny only if it does not impair a policy
Congress has embedded in the labor laws. Fourth,
union rules that have been found lawful in the past
have contained the implicit safeguard which pro-
vides that the rule must be reasonably enforced
against union members who are free to leave the
union and escape the rule. Finally, once an employ-
ee becomes a union member, he cannot be bound
forever to the rules and coercive force of the
union, but must be allowed to change his mind
based upon subsequent developments. We contend
that, when measured against these standards, the
30-day rule espoused by our colleagues must fall.

Unfortunately, however, before proceeding to
what we deem to be the appropriate analysis, we
are compelled to respond to the majority on its
own terms because so many of the fundamental

'9 The oft-quoted "May to November" change-of-mind period is some-
what inaccurate inasmuch as two of the fined employees resigned within
6 weeks of the strike's commencement and the fines against them were
found violative of Sec. 8(bXIXA).

40 412 U.S. 84 (1973)
4" Justice Blackmun. who was the lone dissenter in Granite State, ren-

dered a concurring opinion

concepts enumerated above are ignored by our col-
leagues. Instead of a meaningful legal analysis, the
majority presents what amounts to a seemingly
self-evident syllogism which goes as follows: (1)
employees have a Section 7 right to refrain from
concerted activities; (2) unions have a legitimate in-
terest in maintaining strike solidarity and protecting
the interests of employees who honor a strike deci-
sion; (3) neither the employees' rights nor the
union's interests are absolute; (4) if the Board se-
lects a time period for restricting resignations, the
conflicting interests will be accommodated and jus-
tice will be served. As is often the case with syllo-
gistic arguments, the conclusion only follows if all
the premises are correct. We respectfully submit
that some of our colleagues' premises are fatally
flawed and that purported "balancing" is little
more than a preemptive striking of a compromise
best left in the legislative arena.

Clearly, we agree with the first premise. The
text of Section 7, by its very terms, grants employ-
ees the right to refrain from union and other con-
certed activities. 42 Nor can there be serious quarrel
with the premise that unions have a legitimate in-
terest in maintaining strike solidarity and protecting
the interests of striking employees.

The third premise is another matter, however,
since there we find a fundamental flaw in the ma-
jority's analysis. For when our colleagues adopt
the proposition that neither the employee rights at
issue nor the union interests being advanced are ab-
solute, they implicitly equate the express Section 7
rights of employees with a union's institutional in-
terest in strike solidarity, thereby setting the stage
for their purported "balancing" of "conflicting in-
terests." Yet, such an equation ignores the fact that
it is not the mere existence of conflict between
labor disputants that mandates and justifies an "ac-
commodation" or "balancing." Instead, the substan-

4" Specifically, two related Sec. 7 rights are involved here-the right
to resign membership in a union, and the right to return to work during a
strike. Booster Lodge. supra, 412 U.S. at 87-88; Granite State. supra, 409
U.S. at 217-218; N.LR. v. Machinists Local 1327 International Associ-
ation of Machinists and Aerospace Workers AFL-CIO. District Lodge 115
[Dalmo Victor], 608 F.2d 1219, 1221 (9th Cir. 1979); N.LR.B. v. Interna-
tional Association of Machinists and Aerospace Workers; Merritt Graham
Lodge No. 1871 [General Dynamics Corp.], 575 F.2d 54, 55 (2d Cir. 1978).

The preservation of employee freedom in this sphere is also manifested
in Sec. 8(bX2) and the second proviso to Sec. 8(aX3). For those provi-
sions work to insure that no employee can be compelled to become a full
union member, thereby leaving an employee who so chooses free to re-
frain from union or other concerted activities. N.LR.B. v. General
Motors Corp., 373 U.S. 734, 742 (1963): "'Membership' as a condition of
employment is whittled down to its financial core." Thus, the Board has
held, with court approval, that a union violates Sec. 8(bXIXA) when it
refuses to accept the resignations of employees on the ground that full
membership is a condition of employment. United Stanford Employees,
Local 68a Service Employees International Union, AFL-CIO (The Leland
Stanford Junior University), 232 NLRB 326 (1977), enfd. 602 F.2d 980 (9th
Cir. 1979).
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tial diminution of express statutory rights is war-
ranted only when the statutory right collides with
a corresponding right of relatively equal import and
legal significance.4 3 We contend most strongly that
the express Section 7 rights of employees are
surely more than mere "interests" subject to limita-
tion because their operation somehow impinges
upon the institutional desires of a union. Converse-
ly, a union's institutional interests, to our knowl-
edge, have never been elevated to the point where
they stand on equal footing with, and, indeed,
override and negate the fundamental protections of
Section 7. Thus, under the banner of "balancing,"
our colleagues negate for 30 days the express em-
ployee protections afforded by one of the Act's
most important provisions. One can only wonder
what other rights granted by the Act will be di-
minished or eliminated upon the majority's discov-
ery that they too conflict with a "legitimate inter-
est" of a union or an employer. In short, by equat-
ing institutional "interests" with statutory "rights"
and utilizing the existence of "conflict" between
disputants to justify reduction of the Act's protec-
tions, we respectfully submit that our colleagues
are engaging in legislating rather than interpreting
our Act's intent and objectives. This they may not
do.

Even granting the premise that employees' statu-
tory rights and the union's institutional interests are
subject to balancing and mutual accommodation,
we suggest that the majority's rule does not give
sufficient consideration to all of the relevant cir-
cumstances. Thus, it seems to us that the majority
underplays the significance of the practical realities
facing an employee in a strike situation that the
Court enumerated in Granite State in support of the
concept that a union member must "be free to re-
frain in November from actions endorsed in
May."4 4 Indeed, as noted in footnote 39, supra, this
period is more accurately one of 6 weeks. For no-
where in the majority opinion is there any mean-
ingful attempt to explain why a member would not
be free to refrain from an action he agreed to 30
days earlier but is free to do after 42 days. 4 5 Nor
does the majority appear to take into account the
Court's concern for an employee who initially sup-

43 There are, of course, rights of sufficient import and significance to
justify the imposition of some limitations on employees' Sec. 7 rights.
See, e.g., N.LR.B. v The Babcock & Wilcox Company, 351 U.S. 105
(1956), which strikes a balance between employees' Sec. 7 rights and the
property rights of individuals that are grounded in Common Law and the
Constitution.

" 409 U.S. at 217-218.
" Indeed, apart from stating the need for a "salutary" rule that elimi-

nates confusion, we are at a total loss in perceiving the significance of 30
days as a benchmark Why is 10 days too short a period? Why is 31 days
too long? We would hope that our colleagues have some nonarbitrary
basis for the selection of this time period. For if they do not, their action
is nothing more than an arbitrary act of legislative compromise.

ports the strike but later undergoes a change of
mind because of family hardship or the relative
ease with which the employer is able to secure per-
manent replacements.4 6 Again, if we are to balance
employee rights against union interests, substantial-
ly more consideration of the dilemma faced by an
employee who cannot continue to adhere to a
strike without placing himself and his family in dire
financial straits is surely required.4 7

Apart from the fact that the 30-day rule fails in
its own "balancing" premise, it also fails to with-
stand scrutiny under the relevant Court decisions
discussed above. Initially, in this regard, it is clear
that, by promulgating a 30-day restriction on resig-
nations, this Board is seeking to redefine the
internal/external dichotomy which the Supreme
Court has found to be embedded in our Act's very
fabric. As discussed in detail above, the Court has
consistently interpreted the Act and its underlying
purposes to prohibit a union from exercising its co-
ercive power in external matters. A primary basis
for defining external versus internal matters has
been the fact of the employee's union membership.
Yet, by allowing a union to compel an employee to
remain a member subject to the union's rules and
authority for 30 days beyond an expressed desire to
resign, the majority has effectively altered the
internal/external distinction which Congress has so
carefully embedded in the Act. And the majority
has accomplished this end by creating the fiction of
continued full membership.48 Thus, unions will be
able to expand substantially their domain of author-
ity and to regulate conduct heretofore beyond its

4e It should not be forgotten that an employer can and often does hire
replacements immediately after a strike commences. While a 30-day wait-
ing period, enforceable by substantial fines, may appear to some to be
"reasonable," the real life dilemma created for an employee subjected to
the rule is that his job may well be long gone by the time he is able to
take any meaningful steps to retain it.

47 When viewed in the context of the potentially severe hardships vis-
ited on employees who are precluded from refraining from a strike for 30
days, one questions the majority's willingness to adhere to the Court's ad-
monition that, in balancing conflicting rights, any accommodation must
be achieved "with as little destruction of one as is consistent with the
maintenance of the other." Babcock a Wilcox, supra at 112. Surely a
union is vested with sufficient lawful means of persuasion and peer pres-
sure to preserve strike solidarity without requiring suspension of the
Act's fundamental protections. In fact, if a union is unable to preserve
strike solidarity through less restrictive means than sanctions that over-
ride the Act's protections, perhaps it should reconsider its decision to
strike in the first place.

"4 It bears emphasis that this fiction of continued membership arises
not out of the employees' expressed desires or the practical realities of
the situation but, instead, is the creation of a union rule Thus, a boiler-
plate provision in a union's constitution or bylaws that can be adopted
and operate in an inflexible manner, oblivious to the circumstances facing
the member in a strike situation, can serse to circumscribe dramatically
an employee's statutory rights and potential economic livelihood. Such
"agreements" that result from union membership have accurately been
termed contracts of adhesion. See Summers, Legal Limitations on Union
Discipline, 64 Harv. L. Rev. 1049: Sould, Some Limitations Upon Union
Discipline Under the NLRA: The Radiation of .-llis-Chalmers, 1970 Duke
L.J 1137 (1970).
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control merely by adopting a "rule" that estab-
lishes a facade of full membership for 30 days. In
other words, by a mere convention vote, a union
can transform a plainly external action into an in-
ternal one and thereby insulate itself from the in-
tended scope and objectives of the Act. 4 9

The 30-day rule also fails to pass muster under
the Scofield test, reiterated in Granite State and
Booster Lodge. Under that test, a union rule must
(1) serve a legitimate union interest; (2) impair no
policy Congress has embedded in the labor laws;
and (3) leave members free to leave the union and
escape the rule. We respectfully submit that to the
extent the majority opinion even seeks to apply this
test, it, once again, confuses the applicable con-
cepts and distorts the appropriate analysis.

Plainly, a union's interest in maintaining strike
solidarity is a legitimate one that satisfies the first
part of the Scofield test. As for the second part of
the test, however, the 30-day rule runs directly
afoul of at least three policies Congress has embed-
ded in the labor laws, i.e., the right of employees
to refrain from concerted activities and the policy,
discussed above, limiting the coercive authority of
unions to wholly internal matters. Still a third
policy negated by the 30-day rule is that embodied
in Section 8(b)(2) and in the proviso to Section
8(a)(3) which together allow a union to compel
core membership, but prohibit it from compelling
full membership.

We can only presume that the majority seeks to
negate these impositions on statutory policy by
again relying on the union's interest in strike soli-
darity. Yet, the existence of a legitimate union in-
terest is nothing more than a threshold issue in de-
termining the lawfulness of a union rule. For if the
mere existence of a legitimate union interest is suffi-
cient to overcome the policies Congress has em-
bedded in the Act, why, pray tell, has the Supreme
Court consistently treated the two as separate and
distinct conjunctive requirements? We submit that
to utilize the legitimate union interests in strike soli-
darity to satisfy the initial prong of the Scofield
test, and then revive it to negate congressional
policy in addressing the second prong of the test,
renders the three-part test redundant and virtually
useless. 50 Indeed, in Granite State the Court recog-

i4 It seems self-evident that merely because a union adopts a rule all
conduct by employees that violates that rule is not, ipso facto, an internal
union matter. The majority seems to forget, however, that the
internal/external determination turns upon the scope and impact of the
rule and not on the internal source of the rule's creation.

'o Here again, a major flaw in the majority's analysis springs from the
faulty premise that union interests and statutory rights are coequals that
can serve to negate each other and compel that a "balance" be struck
between them.

nized that a union advanced a legitimate interest in
seeking to prohibit the return to work during a
strike. But the Court then moved to the second
part of its test and declared that "§ 7 rights are not
lost by a union's plea for solidarity or by its pres-
sures for conformity and submission to its
regime."5 1

Regarding the final portion of the Scofield test, a
rule restricting resignations for 30 days is not a rule
reasonably enforced against union members who
are free to leave the union and avoid the rule. Nor
is it mere sophistry to rely on this factor in striking
down a restriction on resignation. For this prong of
the test represents more than a consideration to be
applied only in cases that do not involve resigna-
tion rules. Indeed, it embodies an essential safe-
guard in protecting individuals' Section 7 rights
and limiting the coercive power of unions. Nor can
that safeguard be eliminated without doing vio-
lence to the Act's interrelated provisions and to the
precise objectives of Congress. In short, at least
part of the justification for allowing the union to
enact and enforce the rule in the first place is that
the member is free to leave the union and thus
escape the application of that rule. To allow a
union to eliminate this safeguard is simply to cede
congressional authority to various private parties.

In summary, we believe the majority's 30-day re-
striction on resignations is premised upon sham
"balancing" that represents nothing more than an
arbitrary compromise over how far a union can
unilaterally abrogate individual statutory rights and
the congressional scheme of labor relations. The
30-day rule runs directly counter to relevant Su-
preme Court precedent, ignores the test prescribed
for evaluating the validity of a union's rules, and
generally violates a host of principles and policies
embedded in our Act.

Finally, since the majority has set forth what it
would hold in an appropriate case, we shall state
our view. Any union rule that restricts a member's
right to resign is unreasonable and any discipline
taken by a union against an employee predicated
on such a rule violates Section 8(b)(l)(A). In addi-
tion, for a resignation to be valid, it must be in
writing and is effective upon receipt by the

Li 409 U.S. at 218. Of course, in Granite State there was no union rule
restricting resignation although the employees there had voted to impose
sanctions on themselves for any strikebreaking activity. Thus, the only
substantial difference here is a union rule adopted for the avowed pur-
pose of restricting strikebreaking rather than an employee-adopted rule
with the same objective. We fail to see how the employee rule is insuffi-
cient to negate congressional policy while a union rule with the same ob-
jective can overcome the intent of Congress. Indeed, binding an employ-
ee into forsaking his statutory rights for 30 days by invoking a union rule
is yet another step removed from the employees' self-limitations found in-
sufficient in Granite State and also fails to take into account the plain ad-
hesive nature of the so-called employee/union contract. See fn. 48, supra.

992



MACHINISTS LOCAL 1327

union.6 2 Finally, we would hold that a union may
not condition a resignation upon the payment of
any dues or assessments. Clearly enough, the union,
like an employer, is able to recoup any moneys
owed it through regular legal proceedings and we
find no basis for holding an employee hostage by
prohibiting resignations until such fiscal matters are
settled.

MEMBER JENKINS, dissenting:
Contrary to my colleagues, I remain con-

vinced53 that Respondent's constitutional provision
prohibiting resignations during a strike or within 14
days preceding its commencement is a reasonable
and valid restriction on members' resignations, pro-
tected by the proviso to Section 8(b)(1)(A) of the
Act. Accordingly, I would dismiss the complaint in
its entirety.

This proceeding was submitted to the Board
through a stipulation of facts. The complaint al-
leged that Respondent violated Section 8(b)(1)(A)
by fining three of its members who, during the
course of an officially sanctioned strike against the
Employer, attempted to resign their memberships
in Respondent and thereafter crossed Respondent's
picket line to return to work for the Employer.
The stipulated record reveals that Respondent has
been the collective-bargaining representative of the
Employer's employees since approximately 1949.
On or about April 19, 1974, Respondent held a
meeting of its members and informed them of a
then newly adopted constitutional amendment
which provided as follows:

Improper Conduct of a Member ... Accepting
employment in any capacity in an establish-
ment where a strike or lockout exists as recog-
nized under this Constitution, without permis-
sion. Resignation shall not relieve a member of
his obligation to refrain from accepting em-
ployment at the establishment for the duration
of the strike or lockout within 14 days preced-
ing its commencement. Where observance of a
primary picket line is required, resignation
shall not relieve a member of his obligation to
observe the primary picket line for its duration
if the resignation occurs during the period that
the picket line is maintained or within 14 days
preceding its establishment.

At all times since that meeting, the individual
Charging Parties, each of whom was an employee
of the Employer, have been aware of the constitu-

" We do not view such requirements as "restrictions" on resignation.
Rather, they are simply the ministerial acts necessary to ensure that a
member's resignation is voluntary and has, in fact, occurred.

a3 See my previous dissent in this proceeding, reported at 231 NLRB
719, 722 (1977).

tional provision. On June 3, 1974, Respondent held
another membership meeting for the purpose of
taking a strike vote. Prior to the actual strike vote,
Respondent again informed its members, including
the individual Charging Parties, about the constitu-
tional provision and warned them that anyone
crossing the picket line could be fined. On the
same date, following affirmative authorization of
the membership through the strike vote, Respond-
ent and its membership, including the Charging
Parties, began an economic strike against the Em-
ployer and established a lawful picket line. The
strike continued, and the picket line was main-
tained, during all times relevant herein. On Febru-
ary 14, 1975,6 4 Charging Parties Hall and Lapinski
resigned membership in the Union and, on Febru-
ary 18, returned to work at the struck plant. The
Union received notice of these resignations on Feb-
ruary 19. On April 16, the Union fined Hall and
Lapinski $2,277.50 each for working behind the
Union's picket line. The amount of the fines
equaled the sum received by Hall and Lapinski
from the Union as strike benefits during the period
that they honored the picket line. Thereafter, on
May 8, Charging Party Gomes submitted her resig-
nation from membership. The Union received
Gomes' resignation on May 10, and she returned to
work at the struck plant on May 12. On August 6,
the Union fined Gomes $1,125 for working behind
the Union's picket line. Again, the amount of the
fine equaled the sum Gomes received as strike
benefits while she observed the Union's picket
line.65

The majority accepts all of the foregoing, as
they must, but despite these uncontroverted facts
decides today that Respondent's actions in fining
the Charging Parties for violating its duly adopted
constitutional provision were contrary to Section
8(b)(l)(A) of the Act, holding that the constitution-
al provision quoted above is per se illegal. I cannot
agree. Rather, I would find that Respondent was
entitled to levy fines against the Charging Parties
as a means of enforcing a lawful constitutional pro-
vision governing retention of membership, a sub-
ject expressly excluded from the scope of Section
8(b)(1)(A) by the proviso thereto, and within the
ambit of a union's control over its internal affairs.

Any analysis of the issues presented herein must
begin with an examination of the Supreme Court's
decisions in Allis-Chalmers,56 Granite State,5 7 and

'4 Unless otherwise noted, all dates hereinafter are in 1975.
ss There is no allegation that the amount of the fines was unreasonable

or excessive.
6" N.LR.B. v. Allis-Chalmers Manufacturing Co., 388 U.S. 175 (1967).
*7 N.L.R.B. v. Granite State Joint Board. Textile Workers Union, 409

U.S. 213 (1972).
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Booster Lodge.58 In Allis-Chalmers, the Supreme
Court held that a union rule prohibiting its mem-
bers from crossing an authorized picket line or re-
turning to work during the course of a strike was a
legitimate internal regulation of the conduct of its
members, and that neither the rule nor its enforce-
ment against members through imposition of court-
enforceable fines was violative of Section
8(b)(1)(A) of the Act. In Granite State and Booster
Lodge, the Supreme Court held that sanctions
against former members who resigned their mem-
bership prior to crossing authorized picket lines
were violative of Section 8(b)(1)(A) of the Act,
reasoning that "when there is a lawful dissolution
of a union-member relation, the union has no more
control over the former member than it has over
the man in the street." 59 It must be stressed, how-
ever, that in both Granite State and Booster Lodge
the Court expressly limited its holding to factual
situations where, as in those cases, there was no
constitution or bylaw provision defining or limiting
the circumstances under which a member could
resign from the union.6 0 Indeed, the Court specifi-
cally reserved for later consideration the question
now before the Board; to wit, "the extent to which
contractual restriction on a member's right to
resign may be limited by the Act.""'6

In examining this issue, I am guided by the ex-
plicit terms of Sections 7 and 8(b)(1)(A) of the Act,
and by the Supreme Court's interpretation of Sec-
tion 8(b)(l) contained in its decision in Scofield, et
al. v. N.L.R.B. 62 Briefly stated, Section 7 gives all
employees the right to engage in union and con-
certed activities, or to refrain from those activities.
Section 8(b)(1)(A) provides that it shall be an
unfair labor practice for any labor organization to
restrain or coerce employees in the exercise of the
rights guaranteed them by Section 7. Importantly,
however, Congress expressly limited the breadth of
Section 8(b)(1)(A) by including therein a proviso
specifying that such provision "shall not impair the
right of a labor organization to prescribe its own
rules with respect to the acquisition or retention of
membership therein ... ." These interrelated pro-
visions were addressed by the Supreme Court in
Scofield. There, the Court stated that it had taken
and would continue to take a dual approach to the
problem of evaluating the validity of union fines
under Section 8(b)(1)(A) of the Act, such that
properly adopted union rules, reflecting legitimate

8s Booster Lodge Na 405. International Association of Machinists and
Aerospace Workers, AFL-CIO [Boeing Ca.]l v. N.LR.B., 412 U.S. 84
(1973). Also see N.LR.B. v. Boeing Co.. et al., 412 U.S. 67 (1973).

ag Granite State, supra at 217.
6* Granite State, supra at 216, 217; Booster Lodge, supra at 88.
6 I Booster Lodge. supra at 88.
62 394 U.S. 423.

union interests, which impair no policy Congress
has imbedded in the labor laws, and which are rea-
sonably enforced against members, are permissible
under that section, whereas fines against non-
members would violate that section. That statement
reflects the Court's view, set forth in Scofield and
in Allis-Chalmers, that union rules and their en-
forcement are an internal union matter governed
by contractual considerations as embodied in the
union's constitution and bylaws, which are agreed
to by the members in consideration for the benefits
attained by membership.

Applying the Scofield criteria to the constitution-
al provision here in issue, there can be no doubt
but that the provision was properly adopted by the
Union and its membership, a fact conceded by my
colleagues. There also is no doubt but that the pro-
vision reflects legitimate union interests. As the Su-
preme Court observed in Allis-Chalmers:63

National labor policy has been built on the
premise that by pooling their economic
strength and acting through a labor organiza-
tion freely chosen by the majority, the em-
ployees of an appropriate unit have the most
effective means of bargaining for improve-
ments in wages, hours, and working condi-
tions. The policy therefore extinguishes the in-
dividual employee's power to order his own
relations with his employer and creates a
power vested in the chosen representative to
act in the interests of all employees. "Congress
has seen fit to clothe the bargaining repre-
sentative with powers comparable to those
possessed by a legislative body both to create
and restrict the rights of those whom it repre-
sents . . .. "

Integral to this federal labor policy has been
the power in the chosen union to protect
against erosion of its status under that policy
through reasonable discipline of members who
violate rules and regulations governing mem-
bership. That power is particularly vital when
the members engage in strikes. The economic
strike against the employer is the ultimate
weapon in labor's arsenal for achieving agree-
ment upon its terms, and "[t]he power to fine
or expel strikebreakers is essential if the union
is to be an effective bargaining agent .... "

Finally, as there is no contention that Respond-
ent's constitutional provision or the fines levied
under that policy were, in any way, other than rea-
sonably enforced against its members, there re-
mains for consideration only the issue of whether
Respondent's constitutional provision so impairs a

"6 Supra at 180-181.

994



MACHINISTS LOCAL 1327

policy Congress has embedded in the labor laws
that said provision is per se violative of Section
8(b)(1)(A) of the Act. I conclude that this inquiry
must be answered in the negative. Obviously, the
constitutional provision contains some restriction
on members' rights, but where, as here, the mem-
bers freely, knowingly, and expressly agree to such
limitations in order to attain the additional strength
such a prior commitment gives to the strike as an
economic weapon, I can perceive no reason in
Board law, Supreme Court precedent, or overall
labor policy to declare such a prior commitment a
nullity. 64 It must be stressed that the constitutional
provision here in issue does not constitute a flat
prohibition on all resignations, but merely restricts
their effect during ongoing, lawful strikes in order
to protect the Union and its members who honor
their prior commitment not to engage in strike-
breaking.

64 For the reasons set forth in my previous dissent in this proceeding,
cited above, I would overrule Local Lodge No. 1994. Iniernarional Associ-
arion of Machinists and Aerospace Workers, AFL-CIO (OK. Tool Compa-
ny. Inc.), 215 NLRB 651 (1974), to the extent it is inconsistent with this
opinion.

In effect, the provision permits the Union to en-
force its contract with each member-a contract
which was freely entered into by all parties-and
thereby protect its other members then exercising
"the ultimate weapon in labor's arsenal." 6 5 The
member may, of course, prevail upon his fellow
members to cease their concerted activity or to
alter the rule but voluntarily having accepted the
benefits and liabilities occasioned by union mem-
bership, including an express agreement not to
resign membership during a strike and thereafter
cross the union's picket line, I would not permit
that member thereafter to breach his contract with
the union unilaterally and thereby, in effect, "have
his cake and eat it too."

In sum, I would find that the Union's constitu-
tional amendment prohibiting members from re-
signing during the course of a strike was a reason-
able and valid restriction on resignation, protected
by the proviso to Section 8(b)(l)(A) of the Act.
Accordingly, I would dismiss the complaint in its
entirety.

A.4llis-Chalmers. supra at 181
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